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TAXATION OF LIFE INSURANCE COMPANIES 
UNDER STATE LAWS 


__ The subject of taxation is of the utmost importance to all 
insurance companies. Millions of dollars in taxes are paid 
by insurers each year. Consequently, the following brief sum- 
mary of an article appearing in the February issue of 
TAXES—The Tax Magazine will be of interest to all is- 
suers. of insurance. The article, entitled “Taxation of Life 
Insurance Companies Under State Laws,” is by Robert L. 
Hogg, Assistant General Counsel, The Association of Life 
Insurance Presidents, and is taken from an address delivered 
before the Life Insurance Group of the Insurance Section of 
the American Bar Association at its Sixty-first Annual Meet- 
ing at Cleveland, Ohio. The article will be continued in an 
Please Route to: early issue of the magazine. 


Premium Tax Statutes 


The paper is limited to laws peculiarly affecting foreign 
companies operating on a legal reserve basis and refers to tax 
problems of domestic companies only as such matters affect 
the principal subject. 
ith various modifications, premium tax statutes affecting 
foreign life insurance companies are in effect in all but three 
states. In these statutes, there is little uniformity either as 
to the descriptions of premiums or the subjects of deduction. 
There is also considerable lack of uniformity in describing the 
scope of premiums to which the tax applies. However, they 
denote a uniformity in that they place a tax on premium in- 
come. 


Annuity Considerations 


While the inclusion of annuity considerations as taxable 
is a matter of statutory construction, the authorities support 
the — position that a statute taxing premiums does not 
reach annuity considerations merely because such contracts 
are written as part of the business of a life insurance company. 


Waived Premiums 


It has been claimed that premiums waived on account of 
disability are premiums received for tax purposes. But, re- 
gardless of the prevailing accounting practices, it is felt that 
no theory of statutory construction will support a tax on a 
premium, the payment of which has not been made in fact. 


Dividend Deductions 


Another item of importance in establishing the tax is per- 
missible deductions. The most important element in the mat- 
ter of deductions is dividends. In the absence of clear 
language precluding it, a premium tax statute should be con- 
strued so as to permit dividend deductions. 
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% FIRE AND CASUALTY 


Ordinance Requiring Liability Insurance.—A Minneapolis or- 
dinance requiring fuel dealers to carry liability insurance, 
as a condition precedent to procuring a license to carry on 
business, was held valid as being within the power con- 
ferred by the general welfare clause of the city charter, 
and not violative of the United States or State constitutions. 
(Minn. Supreme Ct.).. .{ 300,021. 


Gasoline Explosion.—Plaintiff remained astride his motor- 
cycle while defendant proceeded to fill his order for gaso- 
line. Although the motor was shut off, the gasoline 
overflowed, ran on the hot cylinders and exploded, burning 
the plaintiff. It was held that the question of contributory 
negligence was properly submitted to the jury. (Pa. Su- 
preme Ct.).. .§ 300,028 


Coverage of Carrier’s Policy.—In a suit by a carrier to recover 
damages for loss by fire of goods which were located in 
a freight depot, the court found that the goods were in a 
space in the terminal in the custody and control of the 
carrier’s agent, and, therefore, were in the carrier’s pos- 
session within the terms of the policy. Since they were in 
the carrier’s possession, the manager of the depot could not 
recover on his policy, and the defense that the goods were 
covered by other insurance was held to be unavailing. 
(U. S.C. C. A., 8th C.)...9 300,024. 


Manufacturer’s Public Liability Policy.—The defendant is lia- 
ble for expenses incurred by the insured in defending a suit, 
under a clause providing that the defendant “settle or de- 
fend each claim and suit . . . brought against the insured 
to enforce the payment of damages.” (Ill. App. Ct.)... 
¥ 300,023. 


Fire Insurance on School Property.—Having exhausted the 
appropriations for the fiscal year, the plaintiff school board 
obtained fire insurance on the school property on credit. 
In a suit on the policies, the defense was that the contracts 
were null and void since they were violative of the consti- 
tution and a statute prohibiting the incurring of any in- 
debtedness in excess of the income provided * the fiscal 
year. The defense was held untenable, however, since the 
contracts were invalid only as to the school district. (Okla. 
Supreme Ct.). . .f 300,026, 


State Hail Insurance——A statute which provided that insur- 
ance should not be issued on crops struck by hail before 
application to the State Hail Department, does not apply 
and render uninsurable crops upon which hail has fallen 
without doing material damage. (N. D. Supreme Ct.)... 
{ 300,027 


Coverage of Policy.—The pleadings and affidavits raised an 
issue of fact as to whether the prceetty destroyed by fire 
was insured under the policy of defendant. It was error 
to determine these controverted facts summarily from the 
pleadings. (N. Y. App. Div.) .. .§ 300,022 


Gas Explosion.—The defendant gas company, in cutting in 
the gas in an apartment, was under the duty to exercise 
that degree of care, to protect those occupying another 
apartment from injury, as is commensurate with the dan- 
Fn incident to the use of gas. (Tex. Supreme Ct.)... 


, 


% NEGLIGENCE * 
(Other than Automobile) 


Multiple Dwelling Statute—The premises where the plaintiff 
was injured was not a “multiple dwelling” as defined by 
statute, consequently it was error for the court to submit 
to the jury the question of defendant’s liability on the 
theory of a duty to keep premises in repair under that 
law. (N. Y. App. Div.).. . 400,134. 


Animals in Transit.—Plaintiff delivered sound mules to the 
defendant-carrier which arrived at their destination in a 
diseased condition due to mistreatment by the carrier's 
agents. The presumption from the delivery of the animals 
in a diseased condition is sufficient to take the case to the 
jury, and casts the burden of going forward with the eyi- 
dence upon the defendant. (N. C. Supreme Ct.).. 


Failure to Treat Patient.—The defendant doctor failed to give 
the plaintiff any care after the birth of her child, and, as a 
result, she contracted an infection. Since the defendant 
did not offer any explanation, a prima facie case was made 
out and a non-suit was improperly granted the defendant. 
(Ore. Supreme Ct.). . .§ 400,130. 


Unprecedented Flood.—In an action to recover damages for 
the loss of a car of sugar destroyed by a flood, the defend- 
ant was not charged with the duty to anticipate the flood, 
where it was shown a flood had occurred two generations 
previous, since such was too remote for all practical pur- 
poses. (Ala. Supreme Ct.)...§ 400,133. 


Actionable Negligence—Decedent was killed when he was 
thrown from a defendant’s train as it was rounding a curve, 
Although the vestibule door and the movable platform had 
been left open after the train passed a station, it was held 
that the defendant was not ao of actionable negligence, 
(N. Y. App. Div.) . . .§ 400,136. 


Notice of Defect.—Plaintiff, a tenant, was injured as the result 
of defective work in repairing the defendant’s steps in the 
apartment of the defendant landlord. The repair work 
done by a third person on behalf of the landlord, was, in 
contemplation of law, the same as if done by the landlord per- 
sonally, so that the defendant could not plead lack of 
notice of the defect, (N. J. Supreme Ct.).. . 400,140. 


Contributory Negligence.—Plaintiff cannot recover damages 
for injuries sustained when she stepped into a hole ina 
sidewalk, where she was contributorily negligent in failing 
to discover and avoid a defect which was visible and ob- 

(N. C. Supreme Ct.).. .§ 400,142. 


Last Clear Chance.—Deceased was killed when she was struck 
by the interurban car of defendant. The motorman was 
not guilty of negligence, and the doctrine of last clear 
chance was not applicable, where the pedestrian was deaf 
and could not hear the whistle of the approaching car. 
(Cal. App. Ct.).. .§ 400,146. 


Racing Train.—Decedent, realizing that a train was approach- 
ing, attempted to beat it to the crossing and was killed. 
The railroad company owed the decedent no duty to give 
signals of the approach of the train, as no signals are neces- 
sary to apprise a person of that which is already known to 
him. (Ky. Ct. of App.). .. 400,145. 


Maintenance and Cure.—When it is clear that a seaman’s in- 
juries occurred solely because of his intoxication, they are 
occasioned by his own misconduct and the shipowner 1s 
under no duty to provide maintenance and cure. (U. S. 
C. C. A., 2nd C.).. .¥ 400,138. 


Duty to Trespasser.—A railroad company must not willfully 
or wantonly injure a person walking upon the right of way, 
after it has discovered his perilous position. (Ark. Su- 
preme Ct.)...{ 400,132. 


Destruction of Crops.—The plaintiff sued for damages for 
loss of crops by reason of a fire caused by defendant's 
locomotives. There being a conflict in the evidence, it was 
for the jury to determine the origin of the fire and the ex- 
tent of the loss. (Okla. Supreme Ct.)...{ 400,128. 


Continuance in Malpractice Case.—The plaintiff charged that 
the defendants were guilty of malpractice in taking care 
of his fractured leg. A motion for continuance was prop- 
erly denied, and the suit dismissed, where the plaintiff sa 
idly by on the day of trial. (Ill. App. Ct.)...{ 400,135. 
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Fall from Roof.—The plaintiff, in an action to recover dam- 
ages for death caused by a ladder falling when decedent 
attempted to go to the roof, failed to state a cause of 
action, since the complaint lacked allegations showing what 
right the deceased had to use of the roof and his right to 
enter from the hallway. (N. Y. App. Div.)...9 400,141. 


Open Cistern.—Plaintiffs’ infant child was drowned when he 


fell into an open cistern on premises leased from the de- 
fendant. Since plaintiffs were in possession and control of 
the premises and knew of the dangerous condition, they 
cannot recover damages from the defendant. (Okla. Su- 


preme Ct.).. .] 400,129. 


Right of Way.—A railroad company and its employees 


are only required to exercise ordinary care for the protec- 
tion of a person walking on the railroad right of way. (Ky. 
Ct. of App.).. .] 400,144, 


Landlord and Tenant.—A lessor, even though not in control of 


the building at the time of the accident, is liable for injuries 
sustained by a person falling through a skylight on the roof, 
where the cause of the injury existed at the time of the 
demise. (Cal. App. Ct.)... 400,127. 


Malpractice.—A municipal law providing that the municipal- 


ity should assume liability for the malpractice of physicians 
and dentists in public institutions did not abrogate or limit 
the common law rights against a physician. (N. Y. App. 
Div.) . . .[ 400,137. 


Inspection of Waiting Room.—The plaintiff was required to 


prove, in order to recover damages for injuries sustained 
when she fell in defendant’s waiting room on an oily spot, 
that defendant had made no reasonable inspection. Evi- 
dence that no one entered or left the room while the 
plaintiff was there supported an inference that the defend- 
ant did not inspect the room. (Cal. Supreme Ct.)... 
{ 400,143. 


Evidence of Negligence.—In order to recover for the death 


of a child killed by a train near a pathway across the track, 
the negligence relied upon for recovery must be established 
by proof, and such negligence must be the proximate cause 
of the death. (Ark. Supreme Ct.)...{ 400,131. 


Anchors to Window Frames.—Decedent was killed while en- 


gaged in cleaning defendant’s windows which were not 
equipped with anchors as required by statute. Defendant 
contended that the decedent was not “required” to clean 
the windows not equipped with the anchors. The decedent 
being a necessitous man was “required,” within the mean- 
ing of the statute, to clean the windows or forego employ- 
ment, (N. Y. App. Div.).. .§ 400,139. 


* LIFE x 


Extended Term Insurance.—In a suit on a lapsed policy for 


extended term insurance, it was held that the cash value 
and not the loan value was to be applied in calculating the 
amount of extended term insurance that became effective 
automatically upon the death of insured. (Tex. Supreme 
Ct.). . . 500,090. 


False Representations in Application—In his application for 


insurance, the insured falsely stated that he was not suffer- 
ing from any ailment or disease, and that he had not been 
examined or treated by a physician during the past five 
years, The insurer’s petition for cancellation of the disa- 
bility and double-indemnity provisions of the policy was 


granted. (U.S. Dist. Ct., W. D. Pa.).. .§ 500,102. 


Waiver—Where the insurer had notice of death, but denied 


liability on other grounds, it was held that it waived the 
requirements of notice. Furthermore, since the insurer 
refused to recognize its liability, the beneficiary was not 
obliged to surrender the policy. (U.S. C. C. A., 7th C.) 
. -] 500,091, 
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Time of Issuance.—The insured was killed the day on which 
the policy was to be issued. It was held that the burden 
was on the insurer to establish as an affirmative defense 
that the policy was not actually placed in the mail until 
after the death of the insured. (Miss. Supreme Ct.)... 
¥ 500,095. 


Exemption of Insurance Proceeds.—The designated beneficiary 
of a war risk policy died and the proceeds of the policy 
passed to the beneficiary’s estate under the statute of dis- 
tribution. It was held that the statutory exemption of 
insurance proceeds had no application, since the estate 
of the beneficiary took as distributee rather than as bene- 
ficiary. (Tenn. Supreme Ct.). . . 500,098. 


Renewal After Insured’s Death.—After the insured’s death, 
extension fees on his lapsed policy were accepted by the 
company. It was held that the acceptance of the fees 
did not revive the policy, which had lapsed before the in- 
sured’s death. (Tex. Supreme Ct.). . .§ 500,093. 


Heart Shock.—Insured, who had been taking strychnine tablets 
as a heart stimulant, died from heart shock apparently 
caused by a combination of strychnine and whiskey. Al- 
though medical testimony tended to show that neither the 
whiskey nor the strychnine alone would have caused the 
death, it was held that death resulted from the taking of 
poison and, under the terms of the policy, was excepted 
from the double-indemnity clause of the policy. (U. S. C. 
C. A., 5th C.).. .§ 500,105. 


Application for Revival—A provision in an application for 
revival of an industrial life policy, requiring that the ap- 
plicant be in good health, was a condition precedent to 
reinstatement and, since the insured was suffering from 
a serious disease, there was no liability on the policy, 
(Nebr. Supreme Ct.).. .] 500,103. 


Accidental Death.—Insured died from a cerebral hemorrhage, 
following an accident in which two of his fingers were 
crushed. Medical evidence showed that the accident would 
not have resulted in death were it not for a sclerotic con- 
dition of insured’s blood vessels. It was held that whether 
the accident was the efficient, dominant, proximate cause 
of death, was a question to be determined by the jury. 
(Mich. Supreme Ct.).. .7 500,101. 


Estoppel to Claim Forfeiture——Insured had not paid assess- 
ments on his fraternal benefit certificate after a special 
representative of the insurer had induced him to believe 
that the association was insolvent and the certificate worth- 
less. It was held that the association was estopped to 
plead forfeiture for nonpayment of assessments. (Ky. 
Supreme Ct.).. . {| 500,097, 


Cause of Infection.—Insured died from an infection, after he 
had sustained a fall and had been struck in the face by 
a bucket which he was carrying. A verdict that death 
resulted from accidental means was held not to be sus- 
tained by the evidence, since the medical testimony showed 
that the fatal infection could have been caused by the 
accident as a possibility, but not as a probability. (Miss. 
Supreme Ct.).. .] 500,106. 


Reformation.—The insurer sought to reform an insurance 
policy by deleting therefrom the disability provisions, on 
the ground that insured made false representations as to 
his physical condition. An incontestable clause contained 
in the policy was held to be inapplicable to the disability 
benefits, and defendant’s motion to dismiss was denied. 


(U. S. Dist. Ct., W. D. Pa.).. . 500,104. 


Evidence.—The evidence was in conflict as to whether a draft 
for an amount due on certain annuity contracts had been 
delivered by the local agent to the beneficiary, and whether 
the beneficiary’s indorsement thereof was genuine. There- 
fore, the case was properly submitted to the jury. (Neb. 
Supreme Ct.).. .f 500,096. 
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LIFE—continued 

Accidental Death.-—Insured sustained an abrasion of the skin 
on his cheek and shortly thereafter died of a bacterial 
infection. Since the medical testimony tended to show 
that the abrasion of insured’s skin was the portal entry 
of the germs, it was held that the bacterial infections were 
the result of the accidental injury and the death of insured 
was covered by the double indemnity provisions of the 
policy. (Okla. Supreme Ct,).. . 500,092 


Cancellation of Policy—In granting plaintiff’s petition for 
cancellation of a life insurance policy for false represent- 
ations in the application, the court said it was not necessary 
to find actual fraud. Misstatements made in good faith 
which materially affect acceptance of the risk constitute 
sufficient grounds for cancellation of a policy. (Mich. Su- 
preme Ct). te 


Loan Value.—The policy in suit provided that the loan value 
thereon was to begin at the end of the third year, and 
further, that the entire loan value for the end of any policy 
year should be available during any year if the premium 
for that year had been paid. Although the default was 
in the nonpayment of the third quarterly payment of the 
third year, it was held that the automatic loan section 
applied to prevent a lapse of the policy. (U. S.C. C.A,, 
8th C.).. .§ 500,094 


% AUTOMOBILE » 


Left-Hand Turn in Front of Trolley—The evidence estab- 
lished that plaintiff's decedent, who was traveling in the 
same direction with, and to the right of, a trolley, made 
a left-hand turn at an intersection without giving an 
warning. The finding of the court that the resultant colli- 
sion was due to the fault of the decedent and not the 
motorman was correct. (La. Ct. App.)...§ 700,453. 


Car “Side-Swiped” by Truck.—Where the evidence was in 
conflict as to whether defendant’s truck was in the middle 
of the road, or whether it skidded, and so collided with 
the car driven by deceased, the finding of the jury will 
not be disturbed. (Ky. Ct. App.)...{ 700,439. 


Child Struck by Taxi.—Where the jury believed the plaintiff's 
evidence to the effect that he stopped and looked before 
proceeding across the street and that when he was in 
the middle he was struck by defendant’s taxi which was 
proceeding at an excessive speed, its finding was not 
disturbed. (N. C. Supreme Ct.)...{ 700,448. 


Agency Relationship.—An agent of an insurance company was 
held to be an independent agent in the operation of his car, 
so that the insurance company was not liable for injuries 
to the agent’s erate caused by the negligence of the agent 
in driving. (U.S. C, C. A., 8th C.)...9 700,436. 


Car Struck by Train.—Where the plaintiff proceeded across 
a railroad crossing although he saw the light of an ap- 
proaching train, but believed it to be a car coming from 
the other direction, he did not exercise due care. (N. C. 
Supreme Ct.). . .] 700,446 


Right of Way.—A car entering an intersection first, when 
another car is about 200 feet away, has the right of wa 
which the driver may expect others to respect. (Cal. 
App. Ct.)...9 700,450, 


Collision with Police Car.—Plaintiff was a passenger in a 
Ford car which collided with a Lincoln car, the latter 
being used by policemen in answering a burglar alarm. 
The evidence showed that the Ford darted into the path 
of the Lincoln after the former had stopped in the middle 
of the street. A finding by the court that the negligence 
of the driver of the Ford car was the sole proximate cause 
of the collision was affirmed. (Mich. Supreme Ct.)... 
q 700,430. 


Respondeat Superior —Employee of defendant was in Minne- 
apolis during his vacation period for the purpose of speak- 


ing at a sales meeting. While there, he injured plaintiff © 
through the negligent operation of the car given him by 
the company. The court sustained the verdict against | 
defendant. (Minn. Supreme Ct.)...{ 700,424. 


Passenger on Bus.—Exclusion of conversation between the 
driver of a bus and the driver of a car which crashed into 
the bus when it stopped to allow passengers to alight, 
causing the injuries to plaintiff of which she complains, was 
error and ground for the reversal of the judgment in favor 
of the plaintiff against the bus company. The conversa- 
tion immediately followed the crash and was part of the 
res gestae, (Ky. Ct. App.)... 700,441. ; 


Riding on Running Board.—Plaintiff was riding on the running © 
board of a friend’s car when the car was struck from the ~ 
side and the plaintiff injured. The court held that whether 
the fact of riding on the running board made the plaintiff 7 
contributorily negligent was a question for the jury, as was _ 
the question of proximate cause. (N. C. Supreme Ct.)... 7 
{ 700,447. : 


Concurrent Negligence.—In an action for damages based o 
concurrent negligence, it was not error to grant a new trial 
in order for the testimony of a material witness, whose 
absence at the first trial was satisfactorily explained, to be 


introduced. (Pa. Supreme Ct.).. .{[ 700,426. 


Contributory Negligence——Where evidence as to the con- 
tributory negligence of the plaintiff was such as to support 
two reasonable inferences, the submission of the issue to 
the jury was proper. (U.S. C. C. A., 5th C.)... 700,435, 3 


Dangerous Condition of Street.—Where the plaintiff suffered 


injuries when his father drove the car in which he was | 


a passenger over an embankment and onto railroad tracks, 
the plaintiff was entitled on the trial to instructions not 
only relating to the negligence of the city in leaving the 
street in a dangerous condition and that of the father in 
driving while intoxicated, but also to an instruction cover- 
ing concurrent negligence. (N. C. Supreme Ct.). . .{ 700,443. 


Stop Sign Unheeded.—Where the driver of the taxicab in 
which the plaintiff was riding failed to observe a sto 
sign and proceeded into an intersection where the ca 
was hit from the side causing injuries to plaintiff, there 
was evidence to send the case to the jury and the judgment 
of nonsuit was reversed. (N. C. Supreme Ct... . 700,445. 


Car Stalled on Railroad Tracks.—The driver of a car who 
should have seen the lights on an approaching train was 
held contributorily negligent in not getting out of the car, 
and, therefore, was precluded from recovering for personal 
injuries. The owner of the car was allowed to recover for 
damages thereto. (Mich. Supreme Ct.).. .{[ 700,427. 


Supreme Court’s Power of Review.—From a verdict for the 
defendant in an action to recover for injuries which the 
plaintiff claimed were sustained when she was thrown from 
defendant’s bus after it had stopped with a jerk, the plain- 
tiff appealed and asked the court to review the evidence and 
to find the verdict contrary thereto. The court held that 
such review is within its power, but affirmed the judgment. 
(Mich. Supreme Ct.).. .] 700,428. 


Service on Non-Resident Corporation.—Service on a driver 
whose alleged negligence caused an accident was insuffi- 
cient where he was not a “local agent” within the meaning 
of the statute providing for this type of service. Neither 
was service on the Secretary of the State sufficient since 
the corporation had no property in the state. (N. C. 
Supreme Ct.). . .] 700,444. 


Presumption of Ownership.—Where the truck which struck 
the plaintiff bore the name of the defendant company, 
and it was shown that these trucks were not let out except 
when making deliveries under order of the shipping cler 
there was a presumption that the defendant owned the 
truck, or used it in and about his business. (U.S. C. C. A. 
8th C.).. . 700,438. 
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